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IN THE SUPREME COURT OF CALIFORNIA
EN BANC

ORDER RE REQUEST FOR APPROVAL OF PROPOSED RULE 1.2.1
OF THE RULES OF PROFESSIONAL CONDUCT OF
THE STATE BAR OF CALIFORNIA.

On March 30, 2017, the Board of Trustees of the State Bar of California filed a
request for approval of proposed rule 1.2.1 of the California Rules of Professional
Conduct and proposed Comments [1]-[6] to that rule. (Bus. & Prof. Code, § 6076.) The
text of the rule and comments as proposed by the Board is appended as Attachment 1 to
this order.

The court directs the Board to consider the alternative revisions of proposed rule
1.2.1 and Comments [1]-[6], as set forth in Attachment 2 to this order, and to assess
whether any such revisions may warrant further public comment. To the extent the
Board chooses to recommend any modifications to the revised rule and comments as set
forth in Attachment 2, the Board may submit such modifications for court approval
immediately following its consideration of the revised rule and comments.

It is so ordered.
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ATTACHMENT 1

Rule 1.2.1 Advising or Assisting the Violation of Law
(Proposed Rule Adopted by the Board on March 9, 2017)

(@) A lawyer shall not counsel a client to engage, or assist a client in conduct that the
lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a tribunal.

(b)  Notwithstanding paragraph (a), a lawyer may:

(1)  discuss the legal consequences of any proposed course of conduct with a
client; and

(2)  counsel or assist a client to make a good faith effort to determine the validity,
scope, meaning, or application of a law, rule, or ruling of a tribunal.

Comment

[1]  There is a critical distinction under this rule between presenting an analysis of legal
aspects of questionable conduct and recommending the means by which a crime or fraud
might be committed with impunity. The fact that a client uses a lawyer’s advice in a course
of action that is criminal or fraudulent does not of itself make a lawyer a party to the course
of action.

[2]  Paragraphs (a) and (b) apply whether or not the client’s conduct has already begun
and is continuing. In complying with this rule, a lawyer shall not violate the lawyer’s duty
under Business and Professions Code section 6068, subdivision (a) to uphold the
Constitution and laws of the United States and California or the duty of confidentiality as
provided in Business and Professions Code section 6068, subdivision (e)(1) and rule 1.6.
In some cases, the lawyer’s response is limited to the lawyer’s right and, where appropriate,
duty to resign or withdraw in accordance with rules 1.13 and 1.16.

[3] Paragraph (b) authorizes a lawyer to advise a client in good faith regarding the
validity, scope, meaning or application of a law, rule, or ruling of a tribunal* or of the
meaning placed upon it by governmental authorities, and of potential consequences to
disobedience of the law, rule, or ruling of a tribunal* that the lawyer concludes in good
faith to be invalid, as well as legal procedures that may be invoked to obtain a determination
of invalidity.

[4] Paragraph (b) also authorizes a lawyer to advise a client on the consequences of
violating a law, rule, or ruling of a tribunal* that the client does not contend is
unenforceable or unjust in itself, as a means of protesting a law or policy the client finds



objectionable. For example, a lawyer may properly advise a client about the consequences
of blocking the entrance to a public building as a means of protesting a law or policy the
client believes* to be unjust or invalid.

[5] Ifalawyer comesto know or reasonably should know that a client expects assistance
not permitted by these rules or other law or if the lawyer intends to act contrary to the
client’s instructions, the lawyer must advise the client regarding the limitations on the
lawyer’s conduct. (See rule 1.4(a)(4).)

[6] Paragraph (b) permits a lawyer to advise a client regarding the validity, scope, and
meaning of California laws that might conflict with federal or tribal law, and, despite such
a conflict, to assist a client in conduct that the lawyer reasonably believes is permitted by
California statutes, regulations, orders, and other state or local provisions implementing
those laws. If California law conflicts with federal or tribal law, the lawyer should also
advise the client regarding related federal or tribal law and policy.



ATTACHMENT 2

Rule 1.2.1 Advising or Assisting the Violation of Law
(With Revisions for Review and Consideration by the Board)

(@) A lawyer shall not counsel a client to engage, or assist a client in conduct that the
lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a tribunal.”

(b)  Notwithstanding paragraph (a), a lawyer may:

(1) discuss the legal consequences of any proposed course of conduct with a
client; and

(2)  counsel or assist a client to make a good faith effort to determine the validity,
scope, meaning, or application of a law, rule, or ruling of a tribunal.*

Comment

[1]  There is a critical distinction under this rule between presenting an analysis of legal
aspects of questionable conduct and recommending the means by which a crime or fraud
might be committed with impunity. The fact that a client uses a lawyer’s advice in a course
of action that is criminal or fraudulent does not of itself make a lawyer a party to the course
of action.

[2] Paragraphs (a) and (b) apply whether or not the client’s conduct has already begun
and is continuing. In complying with this rule, a lawyer shall not violate the lawyer’s duty
under Business and Professions Code section 6068, subdivision (a) to uphold the
Constitution and laws of the United States and California or the duty of confidentiality as
provided in Business and Professions Code section 6068, subdivision (e)(1) and rule 1.6.
In some cases, the lawyer’s response is limited to the lawyer’s right and, where appropriate,
duty to resign or withdraw in accordance with rules 1.13 and 1.16.

[3] Paragraph (b) authorizes a lawyer to advise a client in good faith regarding the
validity, scope, meaning or application of a law, rule, or ruling of a tribunal* or of the
meaning placed upon it by governmental authorities, and of potential consequences to
disobedience of the law, rule, or ruling of a tribunal* that the lawyer concludes in good
faith to be invalid, as well as legal procedures that may be invoked to obtain a determination
of invalidity.

[4] Paragraph (b) also authorizes a lawyer to advise a client on the consequences of
violating a law, rule, or ruling of a tribunal* that the client does not contend is
unenforceable or unjust in itself, as a means of protesting a law or policy the client finds
objectionable. For example, a lawyer may properly advise a client about the consequences



of blocking the entrance to a public building as a means of protesting a law or policy the
client believes* to be unjust or invalid.

[5] If a lawyer comes to know or reasonably should know* that a client expects
assistance not permitted by these rules or other law or if the lawyer intends to act contrary
to the client’s instructions, the lawyer must advise the client regarding the limitations on
the lawyer’s conduct. (See rule 1.4(a)(4).)

[6] Paragraph (b) permits a lawyer to advise a client regarding the validity, scope, and
meaning of California laws that might conflict with federal or tribal law, and, despite such
a conflict, to assist a client in eonductthat-thelawyerreasonably-behievesispermitted
bydrafting, administering, or complying with California statutes, regulations, orders, and
other state or local provisions Hmplementingthat execute or apply to those laws. If
California law conflicts with federal or tribal law, the lawyer sheuld-alse—advise must
inform the client about regarding related federal or tribal law and policy (see rule 1.4), and
under certain circumstances may also be required to provide legal advice to the client
regarding the conflict (see, e.qg., rule 1.1).




